
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world byJSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.istor.org/participate-istor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



146 MICHIGAN LAW REVIEW 

(1882), 49 Mich. 11; Clark v. Post (1889), 113 N. Y. 17. It would seem 
that those states which have not enacted the 7th section have lost much of 
the benefit and protection which the English legislators intended to give. 

Waters — Appkopeiation of Waste Water. — Plaintiff and defendants 
owned adjoining lands. In the process of spreading water upon defendants' 
land, some of it by surface drainage escaped therefrom upon the plaintiff's 
tract, who collected it and by means of an irrigating ditch running parallel 
with the common boundary used the water for thirteen years in raising 
crops. Defendants intercepted the flow and carried the water around plain- 
tiff's land and irrigated other land owned by them. The prescriptive period 
in Colorado is five years. Held, that the plaintiff did not make a valid 
appropriation as against the defendants. Burkart et al v. Meiberg (1906), — 
Colo. — , 86 Pac. Rep. 98. 

The case is interesting in view of tKe great variety of phases presented 
by litigation affecting riparian rights in the arid states where the common 
law principles have been modified or extended. The exact question raised is 
a new one and the court based its opinion squarely upon principle. That 
the plaintiff applied the water to a beneficial purpose cannot be doubted. 
"The very birth and life of a prior right to the use of water is the intention 
to apply the same to some beneficial purpose." Kinney on Irrigation, p. 
228; Combs V. Ag. Ditch Co. 17 Colo. 146, 28 Pac. 966. Nor is it open to 
question that as to strangers, if otherwise the application of the water consti- 
tuted an appropriation, the doctrine of relation would have applied and a valid 
appropriation effected. Kirk v. Bartholomew (Idaho), 29 Pac. 40; Basey v. 
Gallagher, 20 Wall. 670; Jennison v. Kirk, 98 U. S. 453. But as against the 
defendants the plaintiff could acquire no other than a mere privilege or right 
to the use of the water, or at most a secondary or subordinate right to that 
of the first appropriators, and only such as was liable to be determined by 
their action at any time. Woolman v. Garringer, I Mont. 53s; Fairplay 
Hydraulic M'fg. Co. v. Weston, 29 Colo., 125, 67 Pac. 160. 

Wills— Holographic Wills— Validity— Devise— Real Estate.— Appel 
lee files a bill to require appellant to specifically perform a contract of 
purchase of certain real estate in the city of Baltimore. Appellee claimed 
title to land through the will of her husband, which was executed in 
France, where he was domiciled, at the time the will was executed, although 
he was a native of Maryland and a citizen of this country. It is admitted 
the will was executed according to French law, which does not require 
two witnesses as does the law of Maryland. The principal questions are (i) 
Is a holographic will not witnessed but executed itt accordance with the laws 
of the country in which it was made by a citizen of this state, domiciled in 
that country valid to pass real estate in this state? (2) Did the will pass the 
real estate in question? The Code Pub. Gen. Laws, 1904, Art. 93, No. 317, 
provides that all devises and bequests of any lands or tenements, or interests 
therein, shall be attested and subscribed in the presence of the devisor by two 
or more credible witnesses or else they shall be utterly void and of no effect. 
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Section No. 327 provides that every will or other testamentary instrument 
made out of the state shall be valid in Maryland, if made according to the 
forms required by the law of the place where the same was made, or by the 
law of the place where the testator was domiciled when it was made, and if 
the testator was originally domiciled in Maryland, though at the time of 
making the will he was domiciled elsewhere, the will so executed shall be 
admitted to probate in Maryland, etc. Held, that a holographic will not wit- 
nessed but executed in accordance with the laws of France, where it was 
made, by a citizen of Maryland, domiciled in France, was valid to pass real 
estate in Maryland; (2) that as the French word for property included both 
real and personal property, such will would pass an interest in real estate in 
Maryland. Lindsay v. Wilson et al. (1906), — Md. — , 63 Atl. Rep. 566. 

Maryland's liberal construction of the statute places her with the few 
other states that have changed by statute the "conceded common law, and 
general principle of international comity, that the lex loci rei sitae governs 
the formal execution, validity, etc., of wills of real estate." States holding 
the same are Connecticut since 1856, Appeal of Irwin, 33 Conn. 128 (1865) ; 
Rev. St. Wis. 1898, Vol. I, p. 1648; Slocumb v. Slocumb, 13 Allen (Mass.) 38. 

Wills — Witnesses — Signature. — A paper was propounded for probate 
as a will, but it was shown that the paper was not signed by the alleged 
testatrix until after it was signed by the witnesses thereto, though there was 
evidence to the effect that the signing by the testatrix and by them all was a 
part of the same transaction, she having signed just after the last witness had 
subscribed his name. Held, "Witnesses to a will must subscribe their names 
as witnesses after the will is signed by the testator, there being nothmg to 
attest until his signature has been annexed. It makes no difference that the 
signing and attestation are each part of one and the same transaction." Lane 
V. Lane (1906), — Ga. — , 54 S. E. Rep. 90. 

A contrary view is held in many states: O'Brien v. Gallagher (1856) 25 
Conn. 229; Gibson v. Nelson (1899), 181 111. 122, 54 N. E. 901, 5 Pro. R. An. 
67, 72 Am. St. Rep. 254; Swift v. Wiley (1840), i B. Mon. (40 Ky.) 114, a lead- 
ing case; Sechrest v. Edwards (1862), 4 Mete. (Ky.) 163, 167; Lacey v. 
Dobbs, 61 N. J. Eq. 575, 47 Atl. 481, 55 L. R. A. 580, 92 Am. St. Rep. 667; 
Cutler V. Cutler (1902), 130 N. Car. i, 40 S. E. 689, 89 Am. St. Rep. 854, 57 
L. R. A. 209, 7 Pro. R. A. 559 qualifying earlier decisions; Miller v. Miller 
(i860), 35 Pa. St. 217, 78 Am. Dec. 333; Kaufman v. Caughman (1897), 49 S. 
Car. 159, 27 S. E. 16, 61 Am. St. Rep. 808; Rosser v. Franklin (1849), 6 Gratt 
(Va.) I, 52 Am. Dec. 97; Moale v. Cutting, 59 Md. 519. By attesting the 
witnesses learn that the testator executes the paper; by subscribing they so 
mark the paper that they may afterwards be able to identify it as the same 
one they attested execution of. It is not easy to see how the accomplish- 
ment of either of these purposes is in any way embarrassed by the fact that 
the identifying marks, the witnesses signatures, are made before they attest 
the execution of the will, provided both acts are done at the same meeting or 
occasion. Rood on Wills, i 292. 



